
Before the Board of  Zoning Adjustment ,  D.  C. 

Appl ica . t ion  N o .  11933 of  t h e  F lo rence  C r i t t e n t o n  Home on beha.lf  
of S t .  P a . t r i c k ' s  Episcopa.1 Da.y School ,  pursua.nt  t o  S e c t i o n  
8207.2 of  the Zoning Regula . t ions f o r  a. specia .1  excep t ion  t o  
p e r m i t  a p r i v a t e  schoo l  f o r  pre-school and elementa.ry schoo l  
a.ged c h i l d r e n  a.s provided  by S e c t i o n  3101.41 a.nd S e c t i o n  3101.42 
o f  the r e g u l a t i o n s ,  i n  the R-1-B Zone a t  the premises 4759 
Rese rvo i r  R o a d ,  N.W., known as pa r t  o f  L o t  809, Square 1372. 

HEARING DATE: December 3 ,  1975 
DECISION DATE: Ja.nuary 14, 1976 

FINDINGS OF FACT: 

1. I n  BZA A p p l i c a t i o n  N o .  11307, t h i s  Board on March 
6, 1975 e n t e r e d  a.n Order  g r a n t i n g  t h e  sa.me a .ppl ica .nts  permiss ion  
t o  e s t a b l i s h  a school f o r  k i n d e r g a r t e n  through s ixth g rade  on 
t h e  s a m e  p r o p e r t y .  A f t e r  am appeal t o  the  D i s t r i c t  of Columbia. 
Cour t  of Appeals ,  the  Cour t  by Opinion and Order  da.ted 
August 26, 1975, a f f i r m e d  t h e  Order  of  t h e  Board. R o s e  Lees 
Ha.rdy Home & School  A s s ' n ,  e t  a . l .  v.  D i s t r i c t  o f  Columbia. 
Board of  Zoninq Adjustment ,  343 A. 2d 564 (D.C. App. 1975) .  

2 .  I n  t h i s  a .pp l i ca t ion ,  a .pp l i can t s  seek a. modif i ca . t i on  
or  s i t e  a .djustment  of  t h e  s i t e  p l a n  a.pproved by the Boa.rd i n  
BZA A p p l i c a t i o n  N o .  11307 i n  two e s s e n t i a l  respects: (1) 1oca. t ion 
of  the  b u i l d i n g ;  a.nd ( 2 )  sha.pe and conf igu ra , t i on  of  b u i l d i n g .  
A p p l i c a n t s  seek these changes i n  a.n e f f o r t  t o  m a k e  t h e  c o n s t r u c t i o n  
more e f f i c i e n t  and economical  t o  o f f - s e t  t h e  inc reased  c o s t s  
of  c o n s t r u c t i o n  r e s u l t i n g  from two y e a r s  o f  l i t i g a t i o n .  I n  a l l  
other respects, there  i s  no s u b s t a n t i a l  cha.nge from A p p l i c a t i o n  
N o .  11307. 

3. The p r o p e r t y  i s  1oca.ted i n  an R-1-B D i s t r i c t  and 
c o n t a i n s  a.pproxima.tely 75,000 s q u a r e  f e e t  f r o n t i n g  on Whiteha.ven 
P a r k w a y  approximate ly  500 feet  from Foxha l l  R0a.d and approxima.tely 
500 f e e t  from MacArthur Boulevard,  N.W. 

4 .  T h e  property i s  l o c a t e d  i n  a.n a r e a  i n  which there a . r e  
s e v e r a l  i n s t i t u t i o n a , l  u ses .  Immediately t o  the  w e s t  i s  the 
F l o r e n c e  C r i t t e n t o n  Home: immediately t o  the n o r t h  is  Mount 
Vernon College:  and immedia.tely t o  t h e  ea . s t  i s  a. Uni ted S t a . t e s  
Reservoir .  
School  a.nd the Georgetown D a y  School  p r e v i o u s l y  approved by 
t h e  Board. 

Also, i n  the  a.rea a . r e  Our  Lady of V i c t o r y  Elementa,ry 
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5. The app l i can t  proposes t o  e s t a b l i s h  a. school f o r  
kindergarten through t h e  s i x t h  grade on t h e  s i t e  i n  a s i n g l e  
bu i ld ing  f o r  t h e  S t .  P a t r i c k ' s  Church Episcopal Day School. 
There w i l l  be a maximum of 230 s tudents  enro l led  i n  gra.des one 
through s i x t h ,  and a tota.1 maximum f u t u r e  enrollment on t h e  
s i t e  of 280 ch i ldren .  There w i l l  be approxima.tely 29 tea.chers 
a.nd a.dministra.tive personnel.  

6. The sub jec t  s i t e  ha.s a. var ied  topography with a. high 
po in t  a . t  t h e  southea,stern corner  a t  an e l eva t ion  of approximately 
232 f e e t  and a, low e l eva t ion  a t  t h e  northwestern corner of t h e  
property of 167 f e e t .  The s i t e  is  s t e e p  i n  i t s  topography 
a . t  t h e  southern po r t ion  and r e l a t i v e l y  l e v e l  a t  t h e  northern 
por t ion .  

7 .  Applicants seek a.pprova.1 of a. s i t e  p1a.n which w a s  
s u b m i t t e d  t o  t h e  Board a.nd i s  contained i n  t h e  record.  The 
s i t e  p1a.n c a . 1 1 ~  f o r  a. bu i ld ing  t o  be located a.pproximately 
160 t o  170 f e e t  removed from t h e  southern property l i n e  and 
f r o n t i n g  on Whitehaven Pa.rkway. I n  BZA Applicat ion N o .  11307,  
t h e  bu i ld ing  was t o  be 1oca.ted approxima.tely 45 f e e t  from t h e  
southern property l i n e .  The proposed bu i ld ing  i n  t h i s  app l i ca t ion  
w i l l  permit t h e  r e t e n t i o n  of a. g r e a t  number of la rge ,  ma.ture 
t rees  which would have been eliminated under t h e  previous 
applica.t ion.  With regard t o  t h e  conf igura t ion  of t h e  proposed 
bu i ld ing  i n  t h i s  app l i ca t ion ,  the bu i ld ing  w i l l  be b a s i c a l l y  
recta.ngu1a.r i n  sha.pe b u t  designed so t h a t  it cam be more ea.s i ly  
constructed i n  two phases from t h e  stamdpoint of funct ion a.nd 
ease of construct ion.  

The bu i ld ing  w i l l  have a. s i d e  ya.rd on t h e  southwest 
s i d e ,  1 2  f e e t  a t  i t s  na.rrowest p o i n t ;  and thus ,  t h e  bui ld ing  
w i l l  be located a.pproxima.tely 100 f e e t  from t h e  Cr i t t en ton  Home 
driveway. The o the r  s i d e  yard t o  t h e  northwest i s  approximately 
160 f e e t  i n  width. The r e a r  yard a t  i t s  minimum depth i s  35 f e e t  
ranging t o  approximately 160 f e e t .  

The he iqht  of t h e  bu i ld ing  w i l l  be approxima.tely 38 
f e e t  a.nd t h e  l o t  occupancy w i l l  be under approximately 20 per  cent .  
The p lay  space w i l l  be providdd i n  t h r e e  a.reas; (1) a. g rassy  
playing f i e l d  1 2 0  f e e t  by 160 feet  t o  t h e  northwest of t h e  
bu i ld ing  t o  cont inue t h e  open space on t h e  Whiteha.ven s i d e  of 
t h e  Reservoir;  ( 2 )  a. near ly  l e v e l  a rea  of 90 f e e t  by 100 f e e t  on 
t h e  h i l l  neaxest  t h e  l o t  l i n e ;  and ( 3 )  t h e  wooded h i l l s i d e .  The 
p1a.y area, w i l l  contain approxima.tely 20 ,000  square f e e t .  
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8. Pedes t r ian  access t o  t h e  s i t e  w i l l  be by way of 
Whitehaven Parkway d i r e c t l y  t o  t h e  bui ld ing  and f o r  motor 
veh ic l e s  by way of a driveway abu t t ing  Whitehaven Parkway t o  t h e  
bu i ld ing  with parking under t h e  bu i ld ing  f o r  19 c a r s  and four  
a d d i t i o n a l  spaces t o  t h e  s i d e  apron of t h e  driveway. 

9. A s  indica.ted a . t  publ ic  hear ing,  t h e  app l i can t s  w i l l  
provide a.s required by t h e  Depa.rtment of Transportat ion a. 
c i r c u l a r  driveway with an a r r i v a l  and departure  f a c i l i t y  meeting 
t h e  c r i t e r i a .  of t h e  department. 

10. The s i t e  p lan  provides a. g r e a t e r  r e a r  ya.rd, grea.ter 
s i d e  yards ,  less l o t  occupancy a.nd a.pproxima.tely t h e  sa.me 
he igh t  a s  would be required f o r  a. single-family dwelling i n  t h e  
R-1-B D i s t r i c t .  

11. S t .  P a t r i c k ' s  School ha.s ex i s t ed  a . t  1655 Foxhall  
Road, N.  W.  s i nce  1956 with Boa.rd approva.1 f o r  approxima,tely 
130 nursery school s tudents .  

The School ha.s provided kindergarten and elementaxy 
educa.tiona1 f a c i l i t i e s  (grades 1-6) a . t  9440 Logam Drive, Potomac, 
Maryland f o r  206 s tuden t s ,  of which, f o r  gra.des one through s i x t h  
approximately 77 per  cen t  of t h e  s tudents  are from t h e  D i s t r i c t  
of Columbia. a.nd f o r  kindergarten a.pproxima.tely 60 per  cen t  of 
the  s tudents  a . re  from t h e  D i s t r i c t  of Columbia.. The school seeks 
t o  1oca.te t h e s e  s tudents  p lus  added capac i ty  up t o  a. maximum 
of 280 s tudents  a . t  t h e  proposed 1oca.tion. The new s i t e  i s  
a.pproxima.tely 2 ,500  f e e t  from t h e  S t .  Pa . t r i ck ' s  Episcopal Church 
and Da.y School and w i l l  be more access ib l e  t o  t h e  c le rgy  and s t a f f  
of S t .  Pa . t r i ck ' s  Episcopal Church and nursery school. 

1 2 .  A t  t h e  publ ic  hea.ring, t h e  a.pplica.nts presented a.nd 
t h e  Board credits t h e  d e t a i l e d  testimony i n  support  of t h e  
app l i ca t ion  cons i s t ing  of t h e  statement of t h e  Rector of S t . P a t r i c k ' s  
Episcopal Church, who t e s t i f i e d  on t h e  s c h o o l ' s  philosophy and 
r e l a t i o n s h i p  t o  t h e  Church, t h e  need f o r  t h e  school and search 
f o r  a.n a.ppropriate s i t e ;  t h e  Direc tor  of t h e  School, who t e s t i f i e d  
a s  t o  t h e  e x i s t i n g  and proposed operat ion of t h e  school,  i t s  
present  l oca t ion ,  t h e  d i f f i c u l t y  i n  providing t r anspor t a t ion  t o  
t h e  p re sen t  Maryland loca t ion  w i t h  t h e  v a s t  major i ty  of s tudents  
p re sen t ly  coming from t h e  D i s t r i c t  of Columbia, t h e  carpooling 
arrangements promoted by t h e  school,  t h e  number of cars t h a t  
would handle s tudent  t ramsportat ion d a i l y  when t h e  school rea.ches 
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maximum enrollment (35-40 ca . r s )  a.nd t h e  1oca.tion of t h e  homes 
from which t h e  s tuden t  body i s  dra.wn; t h e  a r c h i t e c t ,  who 
t e s t i f i e d  as t o  t h e  loca t ion ,  s i t i n g  of t h e  school,  c i r c u l a t i o n ,  
proposed f a c i l i t i e s  on pub l i c  spa.ce f o r  a r r i v a . l s  and depar tures  
a.nd o t h e r  requirements of t h e  Zoning Regulations;  a. la.nd planner  
and t r a f f i c  consul ta .nt ,  who t e s t i f i ed  a.s t o  t h e  compa. t ibi l i ty  
of t h e  proposed school  wi th  surrounding u s e s  and zoning i n  t h e  
a.rea. a.s w e l l  a.s t h e  t r a . f f i c  flows indica. t ing tha. t  t h e  a.mount of 
t r a . f f i c  genera.ted by t h e  proposed school would be minima.1, tha . t  
from h i s  own persona.1 observat ion and i n v e s t i g a t i o n  t r a . f f i c  on 
MacArthur Boulevard i n  r ecen t  years  ha.d decreased and t h a t  t h e  
highway ca.pacity and t r a . f f i c  c o n t r o l s  i n  the a.rea. can ea.s i ly  
a.bsorb t h e  s l i g h t  a.ddit iona1 t r a . f f i c  generated by t h e  sch.oo1; and 
a.n a.ppraiser and r ea . l t o r  who t e s t i f i e d  a s  t o  the lack of a.dverse 
a f f e c t  of a p r i v a t e  school  on neighboring p r o p e r t i e s .  

13. The Municipal Planning Of f i ce  submitted a.nd t h e  
Boa.rd c r e d i t s  a. r e p o r t  on t h e  appl ica . t ion which concluded 
t h a t  t h e  proposed use i s  c o n s i s t e n t  wi th  t h e  genera l  purpose of 
t h e  Zoning Regulations a,nd Map a.nd recommended approval.  That 
r e p o r t  dea.1t w i th  t h e  f a c t s  surrounding and support ing t h e  
appl ica . t ion,  inc luding  t h e  requirements of Sec t ion  3101.41 a.nd 
Sec t ion  3101.42 and s p e c i f i c a l l y  covered t r a f f i c ,  concluding 
t h a t  no adverse t r a . f f i c  impact w i l l  occur a . t  t h i s  1oca.tion. 

14. The D i s t r i c t  of Columbia. Department of Transporta. t ion 
submitted a r e p o r t  and t e s t i f i e d  a t  t h e  pub l i c  hear ing  through 
i t s  r ep resen ta t ive .  Based upon personal  observa t ion  of t h e  
t r a f f i c  i n  t h e  a.rea., t h e  representa . t ive  concluded t h a t  t h e  
l e v e l  of s e r v i c e  on Ma.cArthur Boulevard and Foxhal l  R0a.d would 
be Level of Serv ice  B a.nd t h a t  during a 30-minute per iod  of 
observa t ion  no m o r e  than a dozen automobiles passed t h e  proposed 
s i t e  on Whitehaven parkwa.y. The r e p o r t  concluded t h a t  t h e  
r e l a . t i v e l y  small  number of veh ic l e s  genera.ted by the proposed 
school would no t  have a rnea,surable impact on the s t reet  system 
and would not  ca.use a.n a.dverse impact. The Board c r e d i t s  t h i s  
report and testimony. The r e p r e s e n t a t i v e  of t h e  Department of 
Tra.nsportation f u r t h e r  t e s t i f i e d  a t  t h e  pub l i c  hear ing  a.nd t h e  
Board f i n d s  t h a t  the a r r i v a l  and depar ture  f a c i l i t i e s  can be 
provided i n  pub l i c  spa.ce pursuant  t o  t h e  c r i t e r i a  of t h e  
Department of Transportat ion.  
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15. The a p p l i c a n t s  comply w i t h  t h e  s p e c i f i c  r equ i r emen t s  o f  
S e c t i o n  3101.41 a.s f o l l o w s :  

a,. The s c h o o l  w i l l  ha.ve no a . r t i c l e s  o f  commerce 
f o r  s a . l e  a s  i nd ica . t ed  by the  D i r e c t o r  o f  the  schoo l .  

b. The u s e  a.nd a . c t i v i t i e s  t o  be conducted a t  the  s c h o o l  
a . re  so l o c a t e d  t h a . t  t h e y  w i l l  n o t  be o b j e c t i o n a . b l e  t o  
a d j o i n i n g  and n e i g h b o r i n g  properties because  o f  n o i s e ,  
t r a . f f i c ,  number o f  s t u d e n t s  or  o t h e r  o b j e c t i o n a . b l e  
c o n d i t i o n s  a.s e s t a . b l i s h e d  by the f i n d i n g s  hereina.bove 
m a d e  a.nd the  fo l lowing :  

i. The proposed  s c h o o l  b u i l d i n g  i s  se tba .ck  
subs t a .n t i a .1 ly  f r o m  a.11 l o t  l i n e s  a.nd w i l l  be 
removed f r o m  the s o u t h e r n  p r o p e r t y  l i n e  a. d i s t a n c e  
o f  a.pproxima.tely 160-170 feet  which a .d jo ins  the  
o n l y  property developed  f o r  s i n g l e - f a m i l y  use .  
Such a. se tba .ck  ena.bles  the  r e t e n t i o n  of numerous 
1a.rge trees and other na tu ra .1  s c r e e n i n g .  

ii. The remainder  o f  t h e  u s e s  t o  t h e  east  a.nd w e s t  
b e i n g  a r e s e r v o i r  and a n  i n s t i t u t i o n a l  u s e  w i l l  n o t  
be a d v e r s e l y  a f f e c t e d  by r e a s o n  o f  n o i s e  o r  number 
of s t u d e n t s .  

i i i . W i t h  respect t o  t r a f f i c ,  Whitehaven Parkway 
w i l l  a d e q u a t e l y  s e r v e  the  p r o p e r t y  a.s d i r e c t  a c c e s s  
a.nd there is  no i n d i c a . t i o n  t h a t  there w i l l  be any 
c o n g e s t i o n  on Whitehaven Pa.rkway. An a . r r iva .1  and 
d e p a r t u r e  c i r cu1a . r  dr iveway w i l l  be e s t a . b l i s h e d  as 
r e q u i r e d  by the  Depaxtment o f  T r a n s p o r t a t i o n .  

i v ,  T h e  Department of T r a , n s p o r t a t i o n ,  upon s t u d y  
a.nd exa.mination of the  s i te ,  recommended fa .vorably 
on t h i s  a .ppl ica . t ion .  

v ,  The s i t e  has good a .ccess  t o  ma.jor a . r t e r i a l  
roadways i n  t h e  D i s t r i c t  o f  Columbia by way o f  
Foxhall Roa.d, MacArthur Bouleva.rd and R e s e r v o i r  
R0a.d. These roa.ds a.nd t h e i r  in tersect ions w i t h  
Whitehaven Pa.rkwa.y ope ra . t e  a . t  a. high level  of 
service which w i l l  no t  be s i g n i f i c a n t l y  a f f e c t e d  
by t r a f f i c  g e n e r a t e d  by the school. 
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v i .  I n t e r i o r  c i r c u l a . t i o n  t o  the schoo l  p rov ides  
fo r  a. separate pedes t r i am accessway from a 
v e h i c u l a r  roadway e n t e r i n g  the underground 
p a r k i n g  a.rea.. Nine teen  spaces a . r e  p rovided  
below the  b u i l d i n g  and f o u r  spaces  are  provided  
t o  the  s i d e  of the b u i l d i n g .  

v i i .  T h e  r e l o c a t i o n  of t h e  school w i l l  permit 
t h e  l a r g e  m a j o r i t y  of  s t u d e n t s  w h o  l i v e  i n  the  
D i s t r i c t  of Columbia t o  u s e  p u b l i c  t r a n s p o r t a t i o n  
or  i n s t e a d  of  automobile  c a r p o o l s ,  t o  walk t o  t h e  
school and w i l l  e l i m i n a t e  some t r a f f i c  t h a t  
p r e s e n t l y  u t i l i z e s  streets i n  t h e  a r e a  going  
o u t  t o  Potomac, Maryland. The schoo l  h a s  a sound 
p o l i c y  for  promoting schoo l  c a r p o o l s  and it i s  
expec ted  t h a t  the  u s e  of  the automobile  w i l l  
s u b s t a n t i a l l y  d e c r e a s e  by v i r t u e  of the  r e l o c a t i o n  
t o  t h e  intown s i te .  

v i i i . T h e  number of s t u d e n t s  w i l l  n o t  have any 
a .dverse a.f f e c t  upon sur rounding  p r o p e r t i e s  beca.use 
t h e y  w i l l  be s u b s t a n t i a . l l y  removed from the 
l o t  l i n e s .  

ix. Approximately 50 s t u d e n t s  w i l l  be t h e  
maximum number of s t u d e n t s  i n  the k i n d e r g a r t e n  
and t h e r e  is  more tha.n 100 squa.re feet  of  p1a.y 
space a . v a i l a b l e  f o r  ea.ch pre-school  c h i l d .  

x. T h e  hours  of opera . t ion  w i l l  be from 8 : 3 0  a..m. 
t o  3:OO p.m.  f o r  regu1a.r c l a . s se s  w i t h  occa,s iona. l  
s p e c i a l  a c t i v i t i e s  o u t s i d e  these hours .  

x i .  The pre-school  u s e  w i l l  be rea,sonably 
necessa ry  or  convenient  t o  the neighborhood which 
it w i l l  s e r v e  s i n c e  it has  excellent access t o  
t h e  10-block ra .dius  a.rea.. The tes t imony of a,nd 
c h a r t  prepared by t h e  Director  of t h e  schoo l  
e s t a .b l i shed  tha . t  a.pproxima.tely 55% of t h e  
k inderga . r ten  c h i l d r e n  p r e s e n t l y  a x e  from a. 10-block 
ra .dius  of the  proposed s i te .  The D i r e c t o r  expects 
t h i s  pe rcen tage  t o  i n c r e a s e  by v i r t u e  of the  move 
of  the  s c h o o l  t o  t h e  new s i t e  f r o m  the Ma.ryla.nd 
1oca. t ion.  
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16. The a.pplica.nt complies with t h e  provis ions  of Sect ion 
3101.42 a.s follows: 

a .  The use  is  no t  l i k e l y  t o  become objec t ionable  t o  
ad jo in ing  and nearby property by v i r t u e  of t h e  c a r e f u l  
s i t e  1a.yout and bui ld ing  design a s  previously described 
here in .  

b. The Board f i n d s  t h a t  a.mple pa.rking spaces w i l l  be 
provided by t h e  23 spaces a v a i l a b l e  on t h e  s i t e  t o  
a.ccomoda.te s tudents ,  t eachers  a.nd v i s i t o r s  l i k e l y  t o  
come t o  t h e  s i t e  by automobile. A r t i c l e  72  of t h e  
Zoning Regu1a.t ions r equ i r e s  19 parking spaces. The 
school makes use of a. w e l l  orga.nized a.nd e f f i c i e n t  car-  
pool system f o r  t h e  ch i ld ren  a.nd mamy of t h e  tea,chers 
(TR pg. 7 7 ) .  Parents  a . re  no t  required t o  p a r t i c i p a t e  i n  
t h e  school program thereby e l imina t ing  v i s i t s  t o  t h e  s i t e  
during t h e  school day and t h e r e  a.re no cont inuing n ight  
progra.ms only an occa.siona1 pa.rents ' meeting. The 
school conducts no programs with any agency o r  group t h a t  
would b r i n g  a. l o t  of people t o  t h e  school during t h e  day 
(TR pg. 87,88). 

c. The Department of Transportat ion and t h e  Municipal 
Planning Off ice  support  t h e  app l i ca t ion  as requested. 

17 .  This  Boa.rd i n  previous cases  has granted s i m i l a r  reques ts  
f o r  t h e  establ ishment  of pre-schools and elementary schools f o r  
s i m i l a r  loca t ions .  This s i t e ,  however, i s  uniquely and favora.bly 
s i t u a t e d  by v i r t u e  of t h e  surrounding uses  and topography, which 
permits s epa ra t ion  of a school bu i ld ing  from surrounding uses.  The 
Board f inds  t h a t  t h e  cons t ruc t ion  of t h i s  school bu i ld ing  and t h e  
esta .bl ishment  of t h e  school w i l l  no t  ha.ve an adverse a . f fec t  on 
property values  i n  t h e  neighborhood. 

18. There a r e  l e t t e r s  i n  t h e  f i l e  both i n  support  and i n  
opposi t ion t o  t h e  school.  The only opposi t ion t o  t h e  app l i ca t ion  
appearing a t  t h e  pub l i c  hear ing w e r e  M r .  & M r s .  E d w a r d  Cohen 
(property owners of land a.djoining t h e  southern property l i n e  of 
the s i t e )  and the Six-School Complex. 
b a t i v e  evidence o r  f a c t s  f o r  t he  record which s i g n i f i c a n t l y  rebut ted 
t h e  testimony and evidence submitted by t h e  app l i can t s ,  t h e  Depart- 
ment of Transportat ion o r  t h e  Municipal Planning Office.  The Six- 
School Complex, while appearing i n i t i a l l y  a t  t h e  hear ing through a 
r ep resen ta t ive ,  d id  not  submit any evidence i n  opposi t ion.  The 
Cohens' opposi t ion appears t o  ha.ve been based on a genera l  concern 
tha. t  t h e r e  should be no more i n s t i t u t i o n a l  use i n  t h e  neighborhood. 

The Cohens offered no pro- 
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O P I N I O N  AND CONCLUSIONS OF LAW: 

The Board i s  of t h e  opinion t h a t  t h e  proposed school u s e  for 
kindergar ten  through grade s ix  m e e t s  t h e  requirements of 
Sect ions  3101.41, 3101.42 and 8207.2 of t h e  Zoning Regulations. 
The school a t  t h e  proposed loca t ion ,  wi th  one exception, i s  
v i r t u a l l y  surrounded by i n s t i t u t i o n a l  u s e s .  The open space 
requirements of zoning which a r e  app l i cab le  t o  single-family 
development a r e  more than m e t  by t h e  c a r e f u l  s i t e  layout  of t h e  
school.  The school use a s  a s p e c i a l  exception is  predeemed 
compatible and w e  f i n d  no evidence of any type t o  i n d i c a t e  t h a t  
t h e  establ ishment  of t h e  school is no t  i n  complete harmony w i t h  
t h e  i n t e n t  and purposes of t h e  Zoning Regulations and t h e  R-1-B 
Zoning Regulations. I n  f a c t ,  t h e  loca t ion  of t h e  school i n  t h e  
D i s t r i c t  of Columbia se rves  f a r  bet ter  t h e  neighborhood i n  
which it i s  located than  having t h e  school located i n  Potomac, 
Maryland. The 75,000 square f o o t  l o t  o f f e r s  ample room f o r  use 
f o r  school purposes without any adverse a f f e c t  on t h e  neighborhood. 

A t  t h e  pub l i c  hear ing on D e c e r r i b e r  3 ,  1975, t h e  opposi t ion,  
through i t s  r ep resen ta t ive ,  f i l e d  t h r e e  motions: (1) ob jec t ion  
t o  M r .  Harps involvement with Applica.tion No. 11933, ( 2 )  motion 
t o  inc lude  considera.t ion of impact on a.rea. pub l i c  schools a . t  t h e  
pub l i c  hea.ring a.nd (3)  motion t o  c l a . r i fy  s t a t u s  of Applica.tion 
N o .  11307. A t  t h e  pub l i c  hear ing,  t h e  Board resolved t h e  f i r s t  
two reques ts  and reserved r u l i n g  on t h e  t h i r d .  

1. With regard t o  t h e  ob jec t ion  t o  M r .  Harps' involvement 
with Applicat ion N o .  11933, Board M e n h e r  H a r p s ,  i n  l i g h t  of t h e  
pendency of proceedings before  t h e  Board of Elec t ions  and E th ic s ,  
v o l u n t a r i l y  determined not  t o  a c t i v e l y  p a r t i c i p a t e  i n  BZA J 

Appl ica t ion  N o .  11933 u n t i l  such t i m e  a s  t h e  m a t t e r  was resolved 
be fo re  t h e  Board of E lec t ions  and Ethics .  However, M r .  Harps 
remained p resen t  throughout t h e  hear ing  t o  observe t h e  proceedings 
i n  order  tha. t  he could p a r t i c i p a . t e  a . t  a. 1 a . t e r  da.te. 

2 .  With rega.rd t o  t h e  oppos i t i on ' s  motion t o  include 
cons idera t ion  of impact on a.rea. pub l i c  schools  a.t t h e  hea.ring, t h e  
Boa.rd denied t h e  motion on t h e  b a s i s  t h a t  t h e  Board i t s e l f  i n  
BZA Applica,tion No. 11307 had ru led  t h a t  such considera.t ion was 
not  w i th in  t h e  scope of i t s  a u t h o r i t y  under t h e  Zoning Regulations 
a.nd beca.use t h e  D i s t r i c t  of Columbia. Court of Appea.1~ i n  i t s  
Opinion of August 2 6 ,  1975 affirmed tha.t determination of t h e  Board. 
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3. With rega,rd t o  t h e  oppos i t i on ' s  motion t o  c l a r i f y  s t a t u s  
of Applicat ion N o .  11307, t h e  Board reserved r u l i n g  u n t i l  t h e  
p a r t i e s  could f i l e  memora.nda on t h e  quest ion ra. ised.  Essent ia . l ly ,  
t h i s  motion seeks t o  ha.ve t h i s  Board r u l e  t h a t  an appl ica . t ion 
f o r  a. bu i ld ing  permit pursuant t o  t h e  Board's O r d e r  i n  Ca.se 
N o .  11307, which ha.s n o t  y e t  been f i l e d  with t h e  Zoning 
Administra.tor, i s  ba.rred under t h e  six-month l i m i t a t i o n  se t  f o r t h  
i n  Sec t ion  8205 of t h e  Zoning Regulations. W e  deny t h e  motion and 
s t a k e  a.s reasons f o r  t h e  denia.1 t h e  following: 

F i r s t ,  t h e  mat te rs  r a i s e d  by t h e  motion a r e  
i r r e l e v e n t  and prohib i ted  from cons idera t ion  by 
t h e  Zoning Regulations. The s o l e  ques t ion  before  
t h e  Board i n  Applicat ion N o .  11933 i s  a request t o  
e s t a b l i s h  a parochia l  school under Sec t ions  3101.41 
and 3101.42 of t h e  Zoning Regulations. There i s  
no ques t ion  be fo re  t h e  Board of t h e  r i g h t  under t h e  
Order of t h e  Board t o  a.pply f o r  a. bu i ld ing  permit. 
Sec t ion  8 2 0 2 . 7  of t h e  Zoning Regulations p r o h i b i t s  
t h e  Boa.rd from consider ing requests f o r  a.dvice o r  
moot ques t ions .  Since no appl ica . t ion ha.s been 
f i l e d  f o r  a permit under Case N o .  11307, a. conclusion 
by t h e  Boa.rd would be purely a.dvisory and would be 
on a moot ques t ion .  

Secondly, t h e  Cohens and Six-School Complex 
a . re  estopped from a s s e r t i n g  t h e  a.pplicants w e r e  
required t o  a.pply f o r  a. bu i ld ing  permit wi th in  t h e  
six-month per iod by v i r t u e  of t h e  fa.ct t h a t  t h e  Cohens 
and two m e m b e r s  of t h e  Six-School Complex wi th in  t i m e  
1imita.t ions of t h e  D i s t r i c t  of Columbia Court of 
Appeals f i l e d  an a.ppea1 from t h e  Boa.rd's Order of 
March 6, 1975 chal lenging i t s  v a l i d i t y .  Thus, t h e i r  
motion i s  d i r e c t l y  cont ra ry  t o  t h e i r  previous Court 
Action i n  t h a t  it assumes t h a t  t h e  Order of March 
6,  1975 w a s  v a l i d  and binding. S t .  Pa . t r i ck ' s  a s  
in te rvenor  defended t h e  law s u i t .  A s  was concluded i n  
Krekeler v. S t .  Lou i s  County Board of Zoning Adjustment, 
422 S.W.2d 265 (Sup.Ct.Mo. 1967),  a p a r t y  whose 
l i t i g a t i o n  has brought about the delay i n  seeking a 
permit i s  estopped from r e l y i n g  on t h e  delay f o r  which 
it is  responsible .  
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Th i rd ly ,  t h e  D i s t r i c t  of  Columbia Court  of 
a .ppea .1~  mandate was n o t  i s sued  u n t i l  September 17, 1975; 
and, i n  our view, t h e  a p p l i c a n t  has  a r i g h t  t o  f i l e  
f o r  a b u i l d i n g  permi t  u n t i l  Ma.rch 17, 1976, s ix  
months 1a . t e r .  The a.pplica.nt d i d  n o t  l o s e  t h e  r i g h t  
under t h e  g r a n t  of t h e  s p e c i a l  except ion  s i n c e ,  i n  
our opin ion ,  t h e  appea l  from our  d e c i s i o n  t o l l e d  t h e  
running of t h e  six-month t i m e  pe r iod  of Sec t ion  8205. 
Otherwise,  a. s u c c e s s f u l  a .pp l icant  b e f o r e  t h e  Boaxd would 
be requ i r ed  t o  proceed i n  t h e  face of l i t i g a t i o n  
cha l l eng ing  t h e  Board 's  Order p r i o r  t o  a r e s o l u t i o n  of 
t h e  l i t i g a t i o n .  Such a s i t u a t i o n  would f o r c e  an 
a p p l i c a n t ,  even when it i s  w i l l i n g  t o  a .wa. i t  t h e  
outcome of a c o u r t  d e c i s i o n ,  t o  undergo s u b s t a n t i a l  
expenses i n  p r e p a r a t i o n  of i t s  a .ppl ica t ion  f o r  a. 
b u i l d i n g  permi t  a s  r equ i r ed  under Sec t ion  8103 of t h e  
Zoning Regulat ions.  Moreover, ca.se 1a.w i n  o t h e r  
j u r i s d i c t i o n s  suppor ts  our  conclusion as does a 
Corporat ion Counsel opinion da ted  November 18, 1974. 
See Krekeler, supra:  B e l f e r  v. Bui ldinq Commissioner 
of Boston, 294 N.E.2d 857 ( M a s s .  Sup.Jud.Ct. 1973). 

ORDERED: 

Tha.t t h e  above a p p l i c a t i o n  be a.nd t h e  sa.me i s  hereby GRANTED 
s u b j e c t  t o  t h e  fo l lowing  condi t ion:  

a,. Appl icants  s h a l l  m e e t  t h e  requirements of t h e  Department 
of Tra.nsportat ion w i t h  rega.rd t o  provid ing  a.n a . r r i v a l  a.nd depa.r ture  
f a . c i l i t y  w i th in  p u b l i c  space.  

VOTE : - 
3-0 ( W i l l i a m  S. Ha.rps recus ing  himself  and L i l l a .  Bur t  Cummings, 

E s q .  n o t  p r e s e n t  t o  vote)  
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BY ORDER OF THE D. C.  BOARD OF ZONING ADJUSTMENT 

ATTESTED By:  
STEVEN E. SHER 

A c t i n g  Secretary t o  the B o a r d  

THAT THE ORDER OF THE BOARD I S  VALID FOR A PERIOD OF S I X  MONTHS 
ONLY UNLESS APPLICATION FOR A BUILDING AND/OR OCCUPANCY PERMIT 
IS F I L E D  WITH THE DEPARTMENT OF HOUSING AND COMMlTNITY DEVELOPMENT 
WITHIN A PERIOD OF S I X  MONTHS AFTER THE EFFECTIVE DATE OF T H I S  
ORDER. 

F I N A L  DATE OF ORDER: FEB 1 9  1976 


